STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHESTER OSHEYACK, )
Petitioner, g
VS. g Case No. 97-1628RX
PUBLI C SERVI CE COW SSI ON, g
Respondent . g
)
FI NAL ORDER

On June 23, 1997, a formal adm nistrative hearing was held
in this case by televideo before J. Lawence Johnston,
Adm ni strative Law Judge, Division of Adm nistrative Hearings.
(The Adm nistrative Law Judge and all participants except the
Petitioner were in a specially-equipped hearing roomin
Tal | ahassee; the Petitioner was in a specially-equi pped hearing
roomin Tanpa, Florida. The two hearing roons were connected by
t el evi deo.)

APPEARANCES

For Petitioner: Chester Osheyack, pro se
418 Ki ngstown Avenue, Apartnment 2
Brandon, Florida 33511

For Respondent: Mary Anne Helton, Associate General Counsel
Fl orida Public Service Comm ssion
2540 Shunard Gak Boul evard
Tal | ahassee, Florida 32399-6096

STATEMENT OF THE | SSUES

The issue in this case is whether Rule 25-4.113(1)(f),

Florida Adm nistrative Code, is a valid exercise of del egated



| egi sl ative authority.

PRELI M NARY STATEMENT

On or about April 4, 1997, Petitioner filed a Petition for
Rescission [sic] of the Disconnect Authority Rule with the
Di vi sion of Adm nistrative Hearings (DQAH).

On April 14, 1997, the final formal adm nistrative hearing
(by video) was noticed for May 12, 1997; a Prehearing Order also
was entered.

Petitioner served his response to Respondent’s notion in
opposition on April 15, 1997, and oral argunent was heard at a
t el ephone hearing on April 21, 1997.

An “Order Dism ssing Petition Wth Leave To Amend,
Conti nuing Final Hearing (By Tel evideo Conferencing), And
Amendi ng Prehearing Order” was entered on April 29, 1997. It
di sm ssed M. Osheyack’s petition with leave to file an anended
petition within 15 days fromthe date of the order to focus “on
the all egations supporting the Petitioner’s contentions that the
rule is invalid under Section 120.52(8)(c), (e) and (f), Florida
Statutes (Supp. 1996).” It also continued the hearing to June
23, 1997, and anended the prehearing order.
Petitioner served his anmended petition on May 12, 1997.

Init, he alleged that Rule 25-4.113(1)(f), Florida
Adm nistrative Code is an invalid exercise of del egated
| egi slative authority because: (1) the rule enlarges, nodifies,

or contravenes the specific provisions of the |aw inplenented;



(2) the rule is arbitrary and capricious; (3) the rule is not
supported by conpetent substantial evidence; (4) the requirenents
of the rule are not appropriate to the end specified in the

| egi slative act; and (5) the rule or the requirenents of the rule
are not reasonably related to the purpose of the enabling

| egi sl ati on.

On May 29, 1997, Respondent Florida Public Service
Comm ssion’s Motion for Oficial Recognition of Attachnments A
through Il was filed. It was not opposed, and an Order Taking
O ficial Recognition was entered on May 30, 1997.

On June 13, 1997, the parties filed a Prehearing
Stipulation which, in part, narrowed the issues to be heard.

Final hearing was held on June 23, 1997, by video
conferencing. At the hearing, Respondent did not object to
Petitioner rephrasing the issues of fact set forth in the
Prehearing Stipulation as follows: (1) whether the Florida
Public Service Comm ssion has jurisdictional and |egislative
authority to permt denial, interruption, or disconnection of
basi ¢ | ocal exchange tel ephone service for nonpaynent of services
not regul ated by the Comm ssion, including but not limted to
interstate | ong di stance service; (2) whether the disconnect
authority rule as currently applied unreasonably expands the
| egi sl ative authority provided to the Conm ssion by the Florida
Statutes to the detrinent of the consuners; (3) whether the

di sconnect authority rule, as currently applied, contravenes the



mandate of the Florida Tel econmuni cations Statutes as anmended in
1995, which call for the Comm ssion to pronote conpetition by
approving trade practices that encourage fair conpetition and
consuner choice while elimnating anticonpetitive rules and

regul ations; (4) whether the Florida Public Service Conmm ssion
has the authority to approve policies that are (allegedly)
arbitrary and capricious in nature and are inconsistent based on
conpetent evidence; and (5) whether the Florida Public Service
Comm ssion has the authority to approve or sustain policies, such
as the disconnect authority rule, which (allegedly) contravene
the mandates of state |aw and the principles of conduct defined
in federal law, or the mandates of applicable federal law w th
respect to the specific issue of universal service. Petitioner

W t hdrew i ssues concerning the Federal Fair Debt Collection
Practices Act, the Florida Consuner Collection Practices Act, and
the statute of limtations; Petitioner also admtted the
antitrust issues raised in his anended petition were not

rel evant.

Petitioner called Ms. Beverlee DeMell o, M. Julian O Pry,
and M. Mark Long. M. Osheyack also called Ms. Sally Simmons,
even though she was not listed as a witness for Petitioner.

I nstead, Petitioner’s cross-exam nation of Ms. Simmobns was
all owed to go outside the scope of Respondent’s direct
exam nation. \Wen Petitioner attenpted to testify in his own

behal f, Respondent objected because Petitioner never identified



himsel f as a witness, and Petitioner did not testify.

Petitioner withdrew Exhibits 4 through 6; 10 through 12;
14 through 17; and 24. Ruling was reserved on Respondent’s
objections to the Petitioner’s remaining exhibits to all ow
Petitioner to file witten responses to the objections.

Respondent called Ms. Sally Sinmmobns and had Respondent’s
Exhibits 28 through 32 admtted in evidence. In addition,
Respondent’ s Second Mdtion for O ficial Recognition was granted,
and the Federal Conmmunication Comm ssion’s (FCC s) Report and
Order, Order FCC 86-31, adopted January 14, 1985, in CC Docket
No. 85-88, In the Matter of Detariffing of Billing and Collection
Services, was designated as Oficial Recognition docunment (O R)
JJ.

At the close of the evidence the Conm ssion ordered the
preparation of the transcript of the final hearing. The
transcript of the hearing was filed on July 1, 1997. Respondent
filed its proposed final order on July 11, 1997; Petitioner did
not file a proposed final order. Nor did the Petitioner file any
response to Respondent’s evidentiary objections.

On July 28, 1997, the Petitioner filed a request for an
extension of tinme to file his proposed final order, along with
his response to Respondent’s evidentiary objections and a Mtion
to Accept Late Filed Exhibits. On July 29, 1997, the Respondent
filed a Response in Opposition to Petitioner Chester Osheyack’s

Motion to Accept Late Filed Exhibits and Letter Concerning



Exhi bit Objections; by letter dated August 4, 1997, the
Petitioner replied. The Respondent indicated tel ephonically on
August 5, 1997, that it also opposes the Petitioner’s request for
an extension of time to file his proposed final order.

It is nowruled that the Petitioner’s Mtion to Accept
Late Filed Exhibits and request for an extension of tinme to file
hi s proposed final order are denied. However, the Petitioner’s
| ate response to the Respondent’s evidentiary objections does not
prejudi ce the Respondent, and it has been consi dered.

Based on the witten argunents, it is now rul ed that
Respondent’ s objections to Petitioner’s Exhibits 1, 2 and 3 are
overruled, and the exhibits are admtted in evidence as party
adm ssions. Respondent’s objections to Petitioner’s Exhibits 13
and 18 through 23a, b, and c, and 25 through 26 are sustai ned.
(Petitioner’s Exhibit 27 is received w thout objection.)

(There is confusion in the record as to whether the
Petitioner intended to withdraw Petitioner’s Exhibits 7 through
9. If not, Respondent’s objections to them stated in the
Prehearing Stipulation, are sustained.)

FI NDI NGS OF FACT

Hi story of the Rule

1. The Comm ssion first adopted a rule setting out its
policy on disconnection and refusal of service in August of 1955.

In re: Adoption of rules and regul ati ons governing tel ephone

conpani es, Order No. 2195 (June 24, 1955) (O R E). (Prehearing



stipulation p. 10) Rule 20 provided that: “Service may be
denied to any subscriber or applicant for failure to conply with
these rules, the tel ephone conpany’s tariff, municipal ordinances
or state laws.” Id.

2. Ef fective Decenber 1, 1968, the Comm ssion revised its
di sconnect rule to specifically provide that a conpany could

di sconnect tel ephone service for nonpaynent. 1In re: Proposed

revision of rules and regul ati ons governi ng tel ephone conpani es,

Order No. 4439 (Cctober 17, 1968) (O R F). (Prehearing
stipulation p. 10) Since adoption of Rule 310-4.66(1) in 1968,
t he Conm ssion’s di sconnect rul e has been revised seven tines:

In re: Proposed revision of Chapter 2-4 relating to tel ephone

conpani es and radio common carriers, Order No. 7132 (March 1

1976) (OR GQ; In re: Amendnent of Rules 25-4.113 and 25-10. 74

- Relating to Refusal or Discontinuance of Service, O der No.

13787, 84 F.P.S.C. 10:208 (1984) (O R J); In re: Amendnment of

Rul es 25-4.109 - Custoner Deposits, 25-4.110 - Custoner Billing,

and 25-4.113 - Refusal or D scontinuance of Service, Oder No.

16727, 86 F.P.S.C. 10:157 (1986) (OR K); In re: Amendnment of

Rule 25-4.113 - F.A.C., pertaining to Refusal or Di scontinuance

of Service by Conpany, Order No. 23721, 90 F.P.S.C. 11:75 (1990)

(OR M; In re: Adoption of Rule 25-4.160, F. A C., Operation of

Tel ecomuni cati ons Relay Service and Anendnent of Rul es 25-4.113,

F. A C., Refusal or Discontinuance of Service by Conpany; 25-

4,150, F.A.C., The Admi nistrator; 25-24.475, F. A C., Conpany




Operations; Rules Incorporated, Order No. PSC- 92-0950- FOF- TP, 92

F.P.S.C 9:208 (1992) (OR N; In re: Proposed Arendnent of

Rul e 25-4.113, F. A C., Prohibiting Refusal or D scontinuance of

Servi ce for Nonpaynent of a Di shonored Check Service Charge

| nposed by the Utility, Order No. PSC-92-1483-FOF-PU, 92 F.P.S. C

12:543 (1992) (OR P); In re: Proposed Anendnent to Rule 25-

4.113 F. A C., Refusal or Di scontinuance of Service by Conpany,

Order No. PSC-95-0028-FOF-TL, 95 F.P.S.C. 1:50 (1995) (OR T).
(Prehearing stipulation p.11)

3. By Order No. 12765, issued Decenber 9, 1983, the
Comm ssi on expanded its di sconnect policy to allow | ocal exchange
conpani es (LECs) that bill for interexchange carriers (I1XCs) to
di sconnect |ocal service for nonpaynent of the |ong distance

portion of the bill. In re: Intrastate tel ephone access charges

for toll use of |ocal exchange services, Order No. 12765, 83

F.P.S.C. 12:100, 125 (1983) (O R H). (Tr 118-119) The

Comm ssi on believed that “by granting LECs di sconnect authority
bad debts for toll charges will be less than without this
authority.” Oder No. 12765 at 12:125. (Tr 120) In addition,

t he Conm ssion found that if the | XCs encounter excessive bad
debt expense, the 1 XCs may increase their toll charges to recoup
expenses, which woul d cause Fl orida subscribers to pay higher

toll rates. Oder No. 12765 at 12:125. (Tr 120) The di sconnect
authority for nonpaynment for I XC toll charges was limted only to

LECs who perfornmed billing and collection services for |XGCs.



Order No. 12765 at 12:125. (Tr 120)

4. By Order No. 13429, issued June 18, 1984, the
Conmi ssion ordered Florida’s LECs to file a uniformtariff that
specified their billing and coll ection procedures and rates when

billing for IXCs. In re: Intrastate tel ephone access charges

for Toll Use of Local Exchange Services, Order No. 13429, 84

F.P.S.C. 6:221 (1984) (OR 1). The LECs conplied with this
requirenment. (Tr 126-127; Ex 30)

5. Since the Comm ssion first adopted its di sconnect
policy, the Legislature has never enacted legislation to
i nval idate the Comm ssion’s policy. (Tr 155) Nor has the Joint
Adm ni strative Procedures Committee ever objected to any version

of the Comm ssion’s disconnect rule. (Tr 155-156)

The Current Version of Rule 25-4.113(1)(f)

6. Today, Rule 25-4.113(1) provides:

t he conpany may refuse or discontinue tel ephone service
under the follow ng conditions provided that, unless

ot herwi se stated, the custoner shall be given notice
and allowed a reasonable tine to conply with any rule
or renmedy any deficiency:

(f) For nonpaynent of bills for tel ephone service,

i ncludi ng the tel econmuni cati ons access system
surcharge referred to in Rule 25-4.160(3), provided

t hat suspension or term nation of service shall not be
made wi thout 5 working days’ witten notice to the
custoner, except in extrene cases. The witten notice
shal | be separate and apart fromthe regular nonthly
bill for service. A conpany shall not, however, refuse



or discontinue service for nonpaynent of a di shonored
check service charge inposed by the conpany. No
conpany shall discontinue service to any custoner for
the initial nonpaynent of the current bill on a day the
conpany’s business office is closed or on a day
precedi ng a day the business office is closed.

* %
(OR CO

7. LECs that bill for I XCs can still disconnect for
nonpaynment of toll calls. (Tr 122, 158) No conpany, however,
can di sconnect for nonpaynent of unregul ated services, such as
custoner prem ses services like inside wire nmaintenance and
information services like voice mail. Rule 25-4.113(4)(e),
Fl orida Adm nistrative Code. (Tr 124-125, 130) In addition, the
billing and collection tariffs are not uniformtoday because LECs
have individually | owered many of the rates they charge for
billing and collection services. (Tr 128-129; Ex 31).

Two Separate, Pertinent Service Contracts

8. It is inmportant for understanding the Conm ssion’s
rationale for its disconnect rule to recogni ze that two separate,
pertinent service contracts are involved. (Tr 151-152) One is
the billing and collection services contract between the LEC and
the I XC. (Tr 126, 152) The other is the contract for service
bet ween the conpany providing tel ephone service and the
subscriber. (Tr 152)

9. As di scussed above, LECs who performbilling and
collection services for I XCs have a tariff on file with the

Comm ssion that sets out the ternms, conditions, and rates upon

10



which the LECs offer this service. (Tr 126 -129; Ex 31)

10. Pertaining to the contract for tel ephone service, the
Commi ssion has specified by rule the terns and conditions upon
whi ch a conpany may refuse or disconnect service. (Tr 137) Each
conpany has a tariff on file with the Comm ssion that sets out
the terns and conditions upon which it will refuse or disconnect
service. (Tr 137; Ex 32)

The Comm ssion’s Dispute Policy

11. If service is going to be disconnected for any
aut hori zed reason, separate notice nust first be provided to the

cust oner . Rul e 25-4.113, Florida Adm nistrative Code; In re:

Conpl ai nt of Aristides Day Agai nst Bel |l South Tel econmuni cati ons,

Inc. d/b/a Southern Bell Tel ephone and Tel egraph Conpany

regarding interruption of service, Oder No. PSC 94-0716- FOF TL,

94 F.P.S.C. 6:157 (1994) (OR R). |If a custonmer has a pending
conpl ai nt concerning di sputed charges, Rule 25-22.032(10),

Fl ori da Adm ni strative Code, prohibits disconnection for
nonpaynent of the disputed charges. (Tr 129) (O R FF) The
custoner, however, is expected to pay the charges not in dispute.

In re: Conplaint of Ron Wiite agai nst AT&T Communi cati ons and

GIE Florida I ncorporated regarding responsibility for disputed

calling card charges, Order No. PSC-92-1321-FCF TP, 92 F.P.S. C

11: 274 (1992) (OR O; In re: Conplaint of Leon Pl askett

agai nst Bel | South Tel ecommuni cations, Inc. d/b/a Southern Bel

Tel ephone and Tel egraph Conpany regardi ng unpaid | ong di stance

11



bills, Oder No. PSC 94-0722-FCF-TL, 94 F.P.S.C. 6:177 (1994)

(OGR 9).
12. When a LEC contracts with an I XC to performan | XC s
billing and collection functions, the Conm ssion acts to resol ve

di sputes over both intra and interstate toll calls. 1In re:

Conpl ai nt agai nst AT&T Communi cations of the Southern States,

Inc. and United Tel ephone Conpany of Florida by Health Managenent

Systens, Inc., regarding interLATA PIC sl amm ng, Order No. PSC

97-0203- FOF- TP, 97- F.P.S.C. 2:477, 482 (1997) (O R AA). (Tr

55)
Rationale for Rule 25-4.113(1)(f)
13. The reasons the Conm ssion gave in 1983 to all ow
conpani es to di sconnect for nonpaynent of toll are still viable
today. (Tr 122, 158). |If LECs could not disconnect for unpaid

| XC bills, the I XCs uncol |l ecti bl e expenses woul d probably
increase. (Tr 122-123, 138, 158) Moreover, if local service was
not di sconnected, a consuner could run up bad debts with
different I XCs without ever paying for a toll call. (Tr 124,

135) This bad debt would have to be passed on to Florida
consuners through increased rates to cover the uncollectible
expenses. (Tr 122-123, 135, 158) Good payi ng custoners should
not have to pay for the fraud created by those who switch from
carrier to carrier |eaving behind unpaid toll charges. (Tr 124,
135)

14. Additional reasons for the policy al so exist because of

12



the 1995 changes to Chapter 364, Florida Statutes (1995). |If the
Comm ssi on prohi bited LECs from di sconnecting | ocal service for
nonpaynent of toll, LECs would be econom cally di sadvant aged and
alternative | ocal exchange conpani es (ALECs) woul d be advant aged.
(Tr 123, 147-148) This is because LECs could not disconnect
| ocal service for nonpaynment of toll, but the ALECs coul d
continue to disconnect due to the Conmssion's |imted
jurisdiction and regul ati on over ALECs. (Tr 123, 147-148)

15. Moreover, deposit requirenents are affected by the
di sconnect policy. |If LECs could not disconnect for nonpaynent,
deposit requirenents would probably increase. (Tr 123-124, 195)
Large deposits are a barrier to access to tel econmunications
servi ces and woul d have an adverse effect on subscribership.
(Tr 124)

16. Finally, the Rule puts costs on the cost causer.
(Tr 158)

The Rule’s | npact on Universal Service

17. The obligation to provide universal service is the
obligation to offer access to basic tel ephone service at
reasonabl e and affordable rates. Section 364.025(1), Florida
Statutes (1995). (Tr 139, 167; Ex 29) As long as a custoner
pays the nondi sputed portion of his bill, service will not be
di sconnected. (Tr 143) Therefore, Rule 25-4.113(1)(f) does not
precl ude a subscriber from obtaining basic |ocal service, as |ong

as he pays the undi sputed portion of his tel ephone bill.

13



(Tr 142-143)

18. Basic service includes access to all locally available
| XCs. Section 364.02(2), Florida Statutes (1995). (Tr 133-134)
Any consuner who pays his bill can have access to any avail abl e
carrier in the market where he resides. (Tr 133-134, 149)

The Rule’s | npact on Conpetition

19. Today the toll market is reasonably conpetitive.

(Tr 144) In 1995, the Legislature authorized conpetition in the
| ocal market. However, very few providers are actually providing
basi c | ocal service; therefore, market conditions have not
substantially changed since Rule 25-4.113 was | ast anended.

(Tr 144-145) The basic local market is still largely a nonopoly
despite the legislative changes at the state and federal |evel.
(Tr 145; Ex 28)

20. The Comm ssion is charged with regul ating
t el ecommuni cati ons conpani es during the transition from nonopoly
to conpetitive services. Section 364.01(3), Florida Statutes
(1995). (Tr 156, 197-198)

21. To a certain extent, all rules and regulations restrict
conpetition. (Tr 147) 1In this case, the benefits of the rule
out wei gh any negative inpact the rule may have on conpetition
because the rul e keeps uncol |l ecti bl e expenses | ower than they

woul d otherwi se be and it al so puts costs on the cost causer.

14



CONCLUSI ONS OF LAW

Burden of Proof

22. The burden of proof in this proceeding is on Petitioner
to prove by a preponderance of the evidence that Rule 25-
4.113(1)(f) constitutes an invalid exercise of del egated

| egi sl ative authority. Adam Smth Enterprises, Inc. vs.

Department of Environnental Regul ation, 553 So. 2d 1260 (Fla. 1st

DCA 1989); Agrico Chem cal Co. vs. Departnent of Environnental

Regul ati on, 365 So. 2d 759 (Fla. 1st DCA 1979). (Prehearing
Stipulation p. 11-12)

The Statutory Tests for Validity of the Rule

23. The Federal Tel econmunications Act of 1996 may be
instructive regarding the jurisdiction which has been reserved to
the states concerning the regul ation of telecomunications
conpani es. However, when determ ning whether a rule is an
invalid exercise of delegated |egislative authority under Section
120. 56, the appropriate question is whether the agency action
“goes beyond the powers, functions, and duties del egated by the
[ Florida] Legislature.” Section 120.52(8), Florida Statutes
(Supp. 1996). Besides, the FCC has specifically deferred to the
states to determ ne whether they wll allow LECs to di sconnect
“l ocal services for nonpaynent of interstate toll services that
are not offered by the LEC.” FCC Order No. 86-31, p. 31 (OR
JJ). The FCC continues to defer to the states concerning

di sconnection of |ocal service for nonpaynent of interstate tol

15



for non-lifeline custonmers. (Tr 143-144)

24. The Florida Legislature has defined what nmakes a rule
an invalid exercise of delegated |egislative authority in Section
120.52(8), Florida Statutes (Supp. 1996). The Petitioner has
identified three instances that may apply here. They are:

(c) The rule enlarges, nodifies, or contravenes the

specific provisions of law inplenented, citation to

which is required by s. 120.54(3)(a)l.;

* *

(e) The rule is arbitrary or capricious; [and]

(f) The rule is not supported by conpetent substanti al
evi dence.

Section 120.52(8), Florida Statutes (Supp. 1996).

Conpet ent Substantial Evi dence

25. As denonstrated by Respondent at the hearing, Rule 25-
4.113(1)(f) is supported by conpetent substantial evidence. The
Comm ssion has determ ned that |ong distance rates may i ncrease
if LECs are not allowed to disconnect for nonpaynent of tol
bills. (Tr 122-123, 138, 158) In addition, the Conm ssion has
shown that conpanies may increase their deposit requirenents if
they are not allowed to disconnect for nonpaynment. (Tr 123-124)
This could constitute a serious barrier to subscribership.

(Tr 124) Moreover, Petitioner failed to show that subscribership
in Florida is lower than it would be otherw se because of the
Comm ssion’s policy. To the contrary, subscribership in Florida

has increased over the last ten years. (Tr 139) The

16



Commi ssion’s rule is consistent with its policy to put costs on

the cost causer. 1In re: Review of Southern Bell Tel ephone and

Tel egraph Conpany’s Late Paynent Charge, Order No. 17915, 87

F.P.S.C. 7:300 (1987) (OR L). (Tr 158) Finally, if the
Comm ssion were to prohibit LECs from di sconnecting |ocal service
for nonpaynent of toll, ALECs would be econom cally advantaged to
the LECs’ disadvantage. (Tr 123)

26. Reasonabl e persons shoul d accept the above evi dence as
adequate to support the Comm ssion’s policy to allow LECs to
di sconnect for nonpaynent of toll. Agrico, 365 So. 2d at 763
(“Compet ent substantial evidenced has been described as such
evi dence as a reasonabl e person woul d accept as adequate to
support a conclusion.”) Rule 25-4.113(1)(f) is therefore found
to be based upon conpetent substantial evidence.

Lawf ul | nplenmentation of Statutory Authority

27. As discussed above, one of the statutes inplenented by
Rul e 25-4.113 is Section 364.19, Florida Statutes (1995). It
provi des:

The comm ssion may regul ate, by reasonable rules, the

terms of telecommunications service contracts between

t el ecommuni cati ons conpani es and their patrons.
Section 364.19 Florida Statutes (1995). The rul emaki ng authority
contained in this statute is very broad. It does not limt the
contract terns to be regulated. Nor does it limt the types of

service contracts that the Comm ssion may regul ate.

28. As pertains to Rule 25-4.113, the Conm ssion interprets

17



Section 364.19 as authorizing the Conm ssion to regulate two
types of service contracts: billing and collection contracts
between the LEC and | XC, and contracts for service between the

LEC and consuner. (Tr 151-152)

29. Al well-drawn service contracts spell out the terns
for termnating the contracted for service. It is black letter
| aw that consideration is an elenent of a binding contract. In
this case, paynent is required to obtain service. Accordingly, a
reasonabl e contract termis that serviced may be refused or
di sconnected for nonpaynent of a portion of the contracted for
service. By allow ng conpanies to disconnect for nonpaynent, the
Commi ssion has sinply spelled out what to do in the case of a
breach of contract for service as authorized by Section 364. 19,
Florida Statutes (1995).

30. In this case, only LECs that bill and collect for |XCs
may di sconnect | ocal service for nonpaynent of toll. Oder 12765
at 12:125. (Tr 120) Because the LEC is authorized to coll ect
all charges that are due to the IXC, it follows that if any one
of those charges are not paid, the LEC should be able to
di sconnect for nonpaynent. It does not nmatter whether the charge
is an intra or interstate call because the charge is due and
payable to the LEC

31. If a LEC decides to disconnect tel ephone service, it

must do so under the terns and conditions set forth in Rule 25-

18



4.113 and in the conpany’s Iimtations and use of service tariff.
(Tr 137); Ex 32) For instance, the LEC generally cannot

di sconnect service wi thout providing five days’ separate witten
notice. Rule 25-4.113(1)(f), Florida Adm nistrative Code. The
remai nder of Rule 25-4.113 provides additional restrictions upon

the conpany’s ability to refuse or disconnect service.

32. Petitioner failed to produce any evidence to show that
Section 364.19 is insufficient authority for the rule. Moreover,
Petitioner acknow edged the “broad discretionary powers” Section
364.19 provides the Comm ssion. (Anmended Petition p. 2)

33. The rule also inplenents Section 364.03, Florida
Statutes (1995), which provides in pertinent part:

Every tel econmuni cati ons conpany shall, upon reasonabl e

notice, furnish to all persons who may apply therefor

and be reasonably entitled thereto suitable and proper

tel ecomuni cations facilities and connections for

t el ecomuni cati ons services and furnish

t el ecomruni cati ons servi ce as denanded upon terns to be

approved by the comm ssion.

34. Under the 1995 changes to Chapter 364, the Legislature
exenpted price-capped LECs, ALECs, and | XCs fromthe provisions
of this statute. Sections 264.051(1)(c) and 364.337(2) and (4),
Florida Statutes (1995). (Tr 153) Rate-of-return regul ated
LECs, however, are still subject to Section 364.03. (Tr 152)
Thus, Rule 25-4.113 inplements Section 364.03 by setting the

terms upon which a rate-of-return regul ated LEC may refuse or

di sconnect tel ephone service. (Tr 153)
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35. Finally, Rule 25-4.113 inplenments Section 427. 704,
Florida Statutes (1995). Paragraph (1) (f) of the rule
inplements this statute by all ow ng conpanies to di sconnect for
nonpaynment of the tel ecommuni cations access system surcharge
whi ch the Comm ssion inposes pursuant to Section 427.704, Florida
Statutes. (Tr 155) The surcharge provides the funds to
i npl enent the “statew de tel econmuni cati ons access systemto
provi de access to telecomuni cations relay services by persons
who are hearing inpaired or speech inpaired, or others who
communi cate with them” Section 427.704(1), Florida Statutes
(1995).

36. The Commi ssion’s interpretation of Sections 364.03,
364.19, and 427.704, Florida Statutes (1995), is reasonable and
rationally related to the inplenenting statutes. Florida

Wat er wor ks Associ ation vs. Florida Public Service Conmm ssion, 473

So. 2d 237, 240 (Fla. 1st DCA 1985) (citation omtted)
(Respondent has wi de discretion to interpret the statutes which
it admnisters “and will not be overturned on appeal unless
clearly erroneous.”)

37. Moreover, weight should be given to the presunption
that Rule 25-4.113(1)(f) is valid because the Comm ssion’s

di sconnect policy has been codified since 1955. Jax Liquors,

Inc. vs. Division of Al coholic Beverages and Tobacco, Depart nment

of Busi ness Regul ation, 388 So. 2d 1306, 1308 (Fla. 1st DCA 1980)

(“[T] he presunption of the Rule’'s validity gains added wei ght
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fromits having laid upon the public record in Florida
Adm ni strative Code for several |egislative sessions wthout
di sapproval or interference by either the legislature or its
Adm ni strative Procedures Commttee.”)

38. Rule 25-4.113(1)(f) does not contravene, enlarge, or
nodi fy the statutes which it inplenments. Nor does Rule 25-
4.113(1)(f) contravene, enlarge, or nodify the universal service
and conpetition requirenents in Chapter 364. The rule allows end
users to access basic |ocal service, which includes access to al
| ocal |y avail abl e i nterexchange conpanies, as long as the bill is
paid. Mreover, the Comm ssion has the discretion and excl usive
jurisdiction to determ ne what regulation is necessary in this
transition phase fromthe provision of nonopoly service to
conpetition.

The Rule is Not Arbitrary and Capri ci ous

39. Petitioner has also failed to show Rule 25-4.113(1)(f)
was enacted w thout thought, reason, or irrationally. Agrico,
365 So. 2d at 763 (“A capricious action is one which is taken
w t hout thought or reason or irrationally.”) Petitioner has al so
failed to show that Rule 25-4.113(1)(f) is despotic or
unsupported by facts or logic. Id. (“An arbitrary decision is
one not supported by facts or logic, or despotic.”) In addition,
Petitioner has failed to showthat the rule is without a rational
basis or that it is not related to the statutes that it

i npl enents. Jax Liquors, 388 So. 2d at 1308.
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40. Instead, Respondent has shown that the Conmm ssion’s
policy is consistent with its role authorized by the |egislature,
which is to exercise appropriate regulatory oversight during “the
transition fromthe nonopoly provision of |ocal exchange service
to the conpetitive provision thereof . . . to protect consuners
and provide for the devel opnent of fair and effective conpetition

.” Section 364.01(3), Florida Statutes (1995). The
Comm ssion has the exclusive jurisdiction to determ ne what is
the appropriate regul atory oversi ght necessary during this
transition phase. Section 364.01(2), Florida Statutes (1995).
Mor eover, as acknow edged by Petitioner, Sections 364.03 and

364.19 Florida Statutes (1995), “provide the Comm ssion with

broad di scretionary powers to regulate the tel econuni cations
i ndustry.” (Petitioner's Arended Petition p.2)
41. During the hearing, Petitioner questioned Mark Long
concerning the Comm ssion’s ultimte denial of GIE Florida
| ncorporated’s Advanced Credit Managenent (ACM tariff. In re:

Request for approval of tariff filing to clarify bl ocking of

specific calls related to the Advanced Credit Managenent tariff

by GIE Florida Incorporated, Order No. PSC 96-0530-FOF TL, 96

F.P.S.C. 4:293 (1996). The Comm ssion denied the ACE tariff
because it precluded custonmers fromgetting basic |ocal service
by bl ocking access to all locally available I XCs. 1d. At 4:294.

Thus, custoners were paying for basic |ocal service and not
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getting it. (Tr 110, 135) This is different, however, fromthe
application of Rule 25-4.113(1)(f). When a custoner is

di sconnected for nonpaynent, he is not getting basic |ocal
service, but neither is he paying for it. (Tr 110-111, 135)

42. In addition, Petitioner questioned M. Julian O Pry
concerning the Conmm ssion’s denial of Southern Bell’s proposed
tariff which, if approved, would have all owed Southern Bell to
refuse or disconnect service for debt associated with tel ephone

service initiated in other states. 1In re: Request for approval

of tariff filing to change the definition of “Conpany” and all ow

deni al of service for nonies owed in other states by Bell South

Tel ecomuni cations, Inc. d/b/a Southern Bell Tel ephone and

Tel egraph Conpany, Order No. PSC 93-0069-FOFTL, 93 F.P.S. C

1:397 (1993) (OR Q. (Tr 62) Respondent included this order
inits notion for official recognition to show that the

Comm ssion would not allow a conpany to refuse or disconnect
service for non-paynent if the Comm ssion did not regul ate or
have any control over the service. The Comm ssion stated: “Even
if a debt would otherw se be sufficient grounds for refusal of
service, the Conmm ssion has no review of or control over the

ci rcunst ances surrounding the creation of the debt in another
state.” Oder No. PSC-93-0069-FOFTL at 1:399. In the case at
bar, the Conm ssion does have control over the debt created in
Fl orida, especially where the LEC perforns the billing and

col l ection service pursuant to Section 364.19, Florida Statutes
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(1995). (Tr 62). Thus, the Conm ssion has control over the
ci rcunstances that create the debt in Florida.

43. Finally, if the Conm ssion does not have jurisdiction
to permt LECs to disconnect |ocal service for nonpaynent of
interstate toll for which the LEC provided the billing and
collection service, the public interest would not be served. It
woul d then foll ow that the Comm ssion would not have jurisdiction
to preclude a LEC from di sconnecting service for nonpaynent of
the interstate toll. This would create a situation in which a
LEC coul d di sconnect without foll ow ng the notice provisions and
other restrictions set out in Rule 25-4.113. Furthernore, if the
Comm ssion has no di sconnect authority whatsoever, it could place
no restrictions on refusal or discontinuance of service. A
conpany coul d then di sconnect service for any reason at any tine.
(Tr 157)

44, Petitioner has failed to prove by a preponderance of
the evidence that Rule 25-4.113(1)(f) is arbitrary and
capri ci ous.

Dl SPOSI T1 ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the anmended petition seeking to invalidate Rule 25-

4.113(1)(f), Florida Adm nistrative Code, is denied.
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DONE AND ORDERED this 11th day of August 1997, in

Tal | ahassee, Leon County, Florida.

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax filing (904) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 11th day of August 1997.

COPI ES FURNI SHED

Chest er Gsheyack
17850- A Lake Carlton Drive
Lutz, Florida 33549

Mary Anne Helton

Associ ate General Counse

Fl ori da Public Service Conm ssion
2540 Shunard Gak Boul evard

Tal | ahassee, Florida 32399-6096

WIlliam D. Tal bot, Executive Director
Publ i c Services Conm ssion

2540 Shumard Oak Boul evard

Tal | ahassee, Florida 32399-6096

Rob Vandi ver, General Counse

Fl ori da Public Service Conm ssion
2540 Shumard Oak Boul evard

Tal | ahassee, Florida 32399-6096

Bl anca Bayo, Director

Records and Recordi ng

Fl orida Public Service Comr ssion
2540 Shunard Gak Boul evard

Tal | ahassee, Florida 32399-6096
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Carroll Webb, Executive Director
Admi ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida rules of appellate
procedure. Such proceedings are comenced by filing one copy of
a notice of appeal with the agency clerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.

26



